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Advance Care Planning — Conversations Matter

A process whereby a capable adult:

e Thinks about and communicates values and wishes for
medical care

* Appoints someone to make healthcare decisions on
their behalf

 Documents their plan



Guiding principles

Adult presumed to have capacity to make decisions until
the contrary is determined

Focus on autonomy with least intrusive and least
restrictive approach

Duty to consult adult

Person and Family Centered Care

ACP a health promotion activity

— Promotes social inclusion; reduces isolation



5 Steps to Advance Care Planning

Think about your wishes and values

Learn about your own health

Choose someone to make decisions and speak on your
behalf

Communicate your wishes and values about health care

Document in a Personal Directive






Goals of Care Designations (GCD’s)

GCD’s provide more specific direction regarding:

specific health interventions
transfer decisions
locations of care

R1, R2, R3, M1, M2, C1, C2

Medical Order — written by ‘Most Responsible Health
Practitioner”



Goals of Care Conversations

Occur between patients and health care providers inform which Goals
of Care Designation (GCD) best reflects both the patients wishes
and values AND what is medically appropriate.



Goals of Care Conversations

e Patient Understanding
e Clarifying values

* Relating values and wishes to
GCDs



Goals of Care: AHS Role...

* Recognizing the need for a Goal of Care Conversation
« Knowing resources
 Documenting on the Tracking Record



Goals of Care Conversation ‘alerts’

e Cues/*Golden moments”
— “I'm tired”/“This isn’t worth it” /“I'm so sick of this

« Deteriorating health
— Diagnosis/Disease trajectory (capacity issues expected?)

e Confusion about GCD



Documentation
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The Green Sleeve — “Health Passport”

Green Sleeve






Other considerations

 GCD order not same as Personal Directive
e Decision support and dispute resolution resources:
— Spiritual care
— Social work
— Palliative care services
— Ethics service
— Legal service
— Capacity assessment teams



ACP challenges

Accessibility of documentation

— Forms not always available or misplaced

Limited time for conversations

— Topic might not come up

Staff education

— Who, how, when, where, why?

Public education

— Why should | do this?

Integrate ACP with other life events — not just EOL care



Supported Decision-Making (acTA)

Capable adult appoints a supporter to:

— access personal information

— assist with making decision

— communicate decision

Adult still makes personal decisions

Legal document

Can be signed same time as a Personal Directive

http://www.humanservices.alberta.ca/qguardianship-trusteeship/supported-decision-
making-how-it-works.html




PERSONAL DIRECTIVES



What is a Personal Directive?

e Alegal document that allows adult Albertans to plan for a time
when they may not have capacity to make personal decisions

e Personal, non-financial decisions only



Why Prepare a Personal Directive?

Provide instructions & document wishes, values, and beliefs
about personal matters

Reduce uncertainty and stress for family and care providers

— Decision maker and wishes are stated in advance of
capacity loss

— Family members feel less burdened by decision making &
have reduced suffering/distress in bereavement

Avoid the need to make Court application for guardianship



Proactive Reactive

Personal Enduring Power
Directive of Attorney

AGTA Options AGTA:
(e.g. guardianship) Trusteeship



Terms used In Personal Directive Act

Maker — the person who “makes” or writes a personal
directive

Agent(s) — the person or people named in the PD to act as
decision makers

Service providers — people who provide any kind of personal
service, including physicians and health care staff

Capacity Assessment — defined process to determine if the
Maker is no longer capable of personal decision making



Legal Requirements of a PD

18 years of age and older

Understand the nature and effect of making a PD
In writing

Dated

Signed by the maker in front of a withess

— Witness cannot be maker’s spouse, agent, or an agent’s
spouse



MAKER CONSIDERATIONS



What can be included in a PD?

The person(s) designated to be agents (decision makers)

The type of decisions all or each agent is authorized to make
(e.g., all personal decisions or only health care,
accommodation, etc.)

Instructions or guidelines about the maker’s wishes, values, &
beliefs

Naming a specific person to assess capacity

Designate an agent to take over the care & education of minor
children within the PD



Agent(s) and Authority

Good idea to name more than one agent

Unless the PD states otherwise, agents have authority for all
personal decisions

Important to provide instructions about agent authority &
resolving disputes

— Could instruct that first named agent makes all decisions
unless he/she becomes unwilling or unable, then the second
named agent takes over, etc.

— How agents should resolve disputes (e.g., majority rules; 1st
named agent is ultimate authority, etc.)



Public Guardian as Agent

Maker has no other person to name agent

PG must be the only designated agent
— PG cannot share legal authority with a private person,
such as a relative

PG must be contacted prior to PD completion to discuss
maker’s circumstances

PG must consent to be designated agent

— Without PG consent, this aspect of PD is not valid



Considerations PD Instructions:

o Agent(s) must follow instructions in PD, so consider ...
— If PD came into effect tomorrow, would the instructions
accurately reflect the maker’s wishes, values, beliefs?
— Instructions too specific? What if an “extreme” health
iIntervention would lead to full recovery?
Helpful Resources:
» Alberta Health Services — Advance Care Planning

— Excellent resources to help makers and their families think about

wishes, values, beliefs for health care
Other Instructions to Consider:

o If agent(s) should be reimbursed for costs related to the role (e.g.,
travel, time off work)

 Designate an agent to take over the care & education of minor
children within PD

 Naming a specific person to assess capacity



AGENT DUTIES &
PRACTICAL CONSIDERATIONS



Agent Duty/Authority

Consult with maker prior to making decisions
Follow instructions in PD

Where there are no relevant instructions:
— Base decision on maker’s known wishes, values, beliefs

— Where wishes, values, beliefs are unknown: the maker’s
best interests

Make decisions in areas authorized in PD (only those areas
where the maker has been deemed incapable)

Keep record of decisions
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Practical Considerations - Agents

« Discussion with maker about maker’s wishes, values, beliefs
— Advance Care Planning resources (AHS)
— Organ & tissue donation
— Living situation
— Relationships that are important to maker
— Minor children



Practical Considerations - Agents

Consultation with other named agents

Consultation with health care providers and others involved
with maker

Informing other family members of circumstances, decisions,
and rationale for decisions



Considerations - Agents

Can refuse to act
No liability for anything done or not done in good faith

Agent can access to all information required to make
decisions

Agent’s decisions have the same legal effect as if the decision
were made by the maker



Who Completes a Capacity Assessment?

Specific person named in PD plus a physician or psychologist
(e.g., doctor + person named in PD)

OR

Two service providers one of whom must be a physician or
psychologist (e.g., doctor + nurse)



SERVICE PROVIDER DUTIES AND
CONSIDERATIONS



Service Provider Duties

e Follow instructions of agent

 Where an agent is unable or unwilling to make decisions:
— Follow relevant instructions in PD

— Inform other agents or maker’s nearest relative if agent
cannot be contacted after all reasonable efforts

« Consider maker’s capacity on an ongoing basis

— May recommend re-assessment of capacity if service
provider believes maker regained capacity



Service Provider Duties & Considerations

Obtain copy of PD and Declaration of Incapacity

— PDA allows service provider to satisfy themselves of an
agent’s authority and identity

Provide agent with information necessary to make decisions

PDA protects service providers from liability for anything done
or not done in good faith

Offence to require someone to write a personal directive as a
condition of residency



Complaints & Investigation: Agents

Personal directive must be in effect

— Declaration of Incapacity completed; agent has legal
authority

Agent is failing to:
— Fulfil duties or comply with PD and
— Failure is likely to cause harm to maker

Complaint must be in writing & signed
— Form online to assist in making a complaint

Submit complaint to OPGT Complaints Officer



ENDURING POWER OF
ATTORNEY



What is a Power of Attorney?

A document where an adult (donor) authorizes another person
whom they trust (attorney) to act on his/ner behalf with
respect to financial affairs while the donor is alive

Allows Albertans to prepare for a time when they may not be
able to manage their own financial affairs

Financial & property decisions only



Terms Used in the Powers of Attorney Act

Donor — the person who writes a power of attorney (“donates
his/her authority)

Attorney(s) - the person or people named in the Power of
Attorney or Enduring Power of Attorney (EPA) to make
financial and property decisions

Contingency - a specific event (e.g., loss of capacity,
admission to long-term care) upon which the EPA comes into
effect.

— The contingency is typically the donor’s mental incapacity
with respect to financial & property decisions



Types of PA in Alberta

1. Standard - takes effect as soon as it is sighed and stops on
a specific date or if the donor becomes incapable

2. Immediate and Enduring - takes effect as soon as itis
signed and specifies the attorney’s authority continues even
If donor becomes mentally incapacitated

3. Springing - is written to “spring into effect” when the donor
becomes mentally incapacitated or when some other
specified event or date occurs



Legal Requirements of an EPA

18 years of age and older

Understand the nature and effect of making an EPA
In writing

Dated

Signed by the donor in front of a withess

Withessed

— Witness cannot be donor’s spouse, attorney, or an
attorney’s spouse



What Can Be Included in an EPA?

Any instructions or specific terms the attorney must abide by

— Tip: does the EPA state the attorney can deal with real
property? If so, ensure the witness to the EPA has
completed an “Affidavit of Execution”

Any other attorneys named in EPA & how decisions are to be

made (e.g., jointly, separately) or “primary” and “alternate”
attorneys.

If the attorney can be paid for role

Who can determine “contingency”



Contingency/Mental Incapacity
EPA may state it comes into effect at a specific future time or

On the occurrence of a specified contingency, including
donor’s mental incapacity/infirmity

EPA may name one or more persons on whose written
declaration the specified contingency has occurred

If no persons named in EPA to assess mental capacity, then
written declaration of two physicians that donor lacks capacity
for financial & property decisions brings EPA into effect



Attorney Authority/Duties

Subject to terms of EPA, an attorney has the authority to do
anything on behalf of the donor

May exercise authority for the maintenance, education,
benefit and advancement of the donor’s spouse, AlP, and
dependent children

Obligated to exercise authority to protect the donor’s interests
(estate) for any period of time the donor is incapable



Best Practice - Attorneys

 Review EPA for any specific instructions
« Keep donor’s property separate from your own

e Maintain accounting records and record of decisions

— The Powers of Attorney Act allows any interested person
to apply to Court for an order directing an attorney to “pass
accounts”

e Any or all transactions made on behalf of the donor
while the EPA is In effect.



Practical Considerations - Attorneys

Discussion with donor about donor’s wishes, values, beliefs
Consultation with other named attorneys

Consultation with financial advisors, tax advisors, and others
Involved with the donor’s estate

Consultation & informing other family members of
circumstances, decisions, and rationale for decisions

Is there a personal directive? Consultation with agent(s).

Is there a will? Who Is the Executor?



Considerations - Attorneys

While EPA is In effect, an attorney cannot refuse to act. Must
apply to Court for “leave to renounce” attorney appointment.

— Attorney has a duty to act until other arrangements have
been made to protect the donor’s estate (other attorney
takes over; trusteeship order in place)

May apply to Court for advice or direction respecting
management/administration of donor’s property.



Concerns About Attorneys

Concerned party can apply to Court to have attorney submit
accounts

Concerned party can make a trusteeship application to
replace the attorney

OPGT has no authority to investigate attorneys but if there is
no one else to intervene ... may consider trusteeship
application to replace attorney

— Need evidence!
e Unpaid facility fees, unpaid medication bills, etc.






For More Information

Office of the Public Guardian & Trustee:
All OPGT regional offices: 1-877-427-4525

Lawyer Referral Service:
1-800-661-1095

Alberta Health Services Website:
http://www.albertahealthservices.ca
conversationsmatter@albertahealthservices.ca



